[image: ]








SUMMATIVE (FORMAL) ASSESSMENT: MODULE 7B

KENYA









This is the summative (formal) assessment for Module 7B of this course and must be submitted by all candidates who selected this module as one of their elective modules.


The mark awarded for this assessment will determine your final mark for Module 7B. In order to pass this module, you need to obtain a mark of 50% or more for this assessment.















INSTRUCTIONS FOR COMPLETION AND SUBMISSION OF ASSESSMENT


Please read the following instructions very carefully before submitting / uploading your assessment on the Foundation Certificate web pages.


1.	You must use this document for the answering of the assessment for this module. The answers to each question must be completed using this document with the answers populated under each question. 

2.	All assessments must be submitted electronically in Microsoft Word format, using a standard A4 size page and an 11-point Arial font. This document has been set up with these parameters – please do not change the document settings in any way. DO NOT submit your assessment in PDF format as it will be returned to you unmarked.

3.	No limit has been set for the length of your answers to the questions. However, please be guided by the mark allocation for each question. More often than not, one fact / statement will earn one mark (unless it is obvious from the question that this is not the case).

4.	You must save this document using the following format: [studentnumber.assessment7B]. An example would be something along the following lines: 202021IFU-314.assessment7B. Please also include the filename as a footer to each page of the assessment (this has been pre-populated for you, merely replace the words “studentnumber” with the student number allocated to you). Do not include your name or any other identifying words in your file name. Assessments that do not comply with this instruction will be returned to candidates unmarked.

5.	Before you will be allowed to upload / submit your assessment via the portal on the Foundation Certificate web pages, you will be required to confirm / certify that you are the person who completed the assessment and that the work submitted is your own, original work. Please see the part of the Course Handbook that deals with plagiarism and dishonesty in the submission of assessments. Please note that copying and pasting from the Guidance Text into your answer is prohibited and constitutes plagiarism. You must write the answers to the questions in your own words.

6.	The final submission date for this assessment is 31 July 2021. The assessment submission portal will close at 23:00 (11 pm) BST (GMT +1) on 31 July 2021. No submissions can be made after the portal has closed and no further uploading of documents will be allowed, no matter the circumstances.

7.	Prior to being populated with your answers, this assessment consists of 7 pages.




ANSWER ALL THE QUESTIONS

QUESTION 1 (multiple-choice questions) [10 marks in total]

Questions 1.1. – 1.10. are multiple-choice questions designed to assess your ability to think critically about the subject. Please read each question carefully before reading the answer options. Be aware that some questions may seem to have more than one right answer, but you are to look for the one that makes the most sense and is the most correct. When you have a clear idea of the question, find your answer and mark your selection on the answer sheet by highlighting the relevant paragraph in yellow. Select only ONE answer. Candidates who select more than one answer will receive no mark for that specific question.

Question 1.1 

Which one of the following may not make an application for bankruptcy on an individual?

(a) A creditor.

(b) A combination of creditors.

(c) A supervisor of an individual voluntary arrangement.

(d) The debtor.

(e) The official receiver.

Question 1.2

Which of the following is not correct?

A bankruptcy trustee may not cancel a charge created by a bankrupt if:

(a) money was actually advanced or paid in good faith.

(b) the actual price or value of property sold or transferred was paid.

(c) there was any other valuable consideration given for the charge.

(d) the official receiver deems it fit to cancel the charge.

Question 1.3

When should the liquidator of a company convene a creditors’ meeting after appointment?

(a) Within 30 days.

(b) Within 28 days.

(c) Within 21 days.

(d) Within 14 days.




Question 1.4 

Which of the following officeholders has no power to challenge a transaction at an undervalue under section 682 of the Insolvency Act?

(a) An administrator.

(b) A liquidator in a creditors’ voluntary liquidation.

(c) A liquidator in a compulsory liquidation.

(d) An administrative receiver.

Question 1.5 

Which one of the following may not appoint or make an application for the appointment of an administrator?

(a) A creditor.

(b) The Official Receiver.

(c) Directors.

(d) A qualifying floating charge holder.

Question 1.6 

Which one of the following powers / functions are not bestowed on an administrator?

(a) Power to sell charged assets.

(b) Power to borrow money.

(c) Power to hire or fire directors.

(d) Power to disclaim onerous contracts.

Question 1.7 

Within how many days of the company entering into administration must the administrator hold an initial meeting of the company’s creditors?

(a) Within 14 days.

(b) Within 30 days.

(c) Within 60 days.

(d) Within 67 days.





Question 1.8 

Within how many days is a supervisor of an individual voluntary arrangement (IVA) required to file his report on the IVA?

(a) Within 7 days.

(b) Within 14 days.

(c) Within 21 days.

(d) Within 28 days.

Question 1.9 

Which of the following may not make a proposal for a company voluntary arrangement (CVA)?

(a) Creditors.

(b) Directors.

(c) Liquidator (where the company is in liquidation).

(d) Administrator (where the company is in administration).

Question 1.10 

Which of the following oversees a company voluntary arrangement:

(a) A director.

(b) Official Receiver.

(c) Receiver.

(d) Liquidator.

(e) Supervisor.


QUESTION 2 (direct questions) [10 marks] 

Question 2.1	[maximum 2 marks] 

What are the options available to a secured creditor in the event of bankruptcy under the Insolvency Act?

[Secured assets do not form part of the debtor’s assets so the secured creditor has the right to sell the asset for the realisation of his due but if a moratorium is in place, he can sell such only with the consent of the court or the insolvency practitioner overseeing the insolvencyprocess. ]






Question 2.2	[maximum 4 marks] 

What are the grounds for the automatic discharge of a bankrupt? Does the automatic discharge have exceptions? If so, what are these exceptions?

[Everything being equal, a bankruptcy is discharged upon expiration of a 3 months period as provided by section 254 of The Insolvency Act except:

1. A bankruptcy trustee or a creditor has objected to the discharge and the objection has not been withdrawn within the 3 years lapse.
2. A public examination of the bankruptcy requested by either the bankruptcy trustee or a creditor is still pending.
3. An objection has been raised to the discharge by either the insolvency trustee of a creditor.]


Question 2.3	[maximum 4 marks] 

What are the objectives of the administration procedure under the Insolvency Act?

[The overall purpose of administration under the Insolvency Act is the rescue of the company and/or its business. The specific objectives are:

· Maintain the company as a going concern
· Obtaining a better outcome for creditors than they would if the company had to be liquidated.
· Realising the property of the company in order to satisfy a class of creditors.]


QUESTION 3 (essay-type questions) [15 marks in total] 	

PLEASE SELECT ONLY ONE OF THE FOLLOWING QUESTIONS BELOW. PLEASE DELETE THE QUESTIONS YOU CHOOSE NOT TO ANSWER.

Question 3.1 [maximum 15 marks]

Discuss the process of voluntary and involuntary liquidation in a winding up.

[Liquidation can either be voluntary or involuntary. Voluntary liquidation can happen either when a company has come to the end of its life cycle and the members in a general meeting pass a resolution in accordance with the form 32 prescriptions of the insolvency regulation to the effect of liquidating the company or in a special resolution the members vote to liquidate a company still in accordance of the prescriptions of form 32 of the insolvency regulation. However, any of these resolutions can be passed only after giving prior notice to any existing floating charge holder.

Prior to the resolution for liquidation, the directors of the company are bound to make a solvency declaration stating that the company can fully take care of its debts. The voluntary liquidation can either be members driven or creditors driven. When it is creditors driven, a liquidator is appointed and he take over from the directors in the management of the company. The liquidator is held to organize a creditors’ meeting not later than 30 days after he can assert that the company can fully take care of its debt. Upon the holding of this meeting, the liquidation is automatically converted to a creditor voluntary liquidation. The creditors may form a liquidation committee charged with overseeing the process.

Involuntary liquidation on the order hand is imposed on a company that has become insolvent. Any interested stake holder may apply to the court for such a company to be liquidated. Upon passing of such liquidation order, any transactions concerning the company’s assets without consent of the court or insolvency practitioner is void. The court appoints a liquidator and he holds meetings with creditors destined to effectively carry the process to its best end possible.

 ]








QUESTION 4 (fact-based application-type question) [15 marks in total]

[bookmark: _Hlk17745211]


Question 4.2 [maximum 15 marks]

You have been approached by Mr X who claims to be a representative of UFO Limited, a foreign company registered in Kenya. Mr X claims that UFO Limited is being liquidated in its home jurisdiction and that an order directing that the company be wound up has been issued in its home jurisdiction. Mr X claims that UFO Limited has sufficient assets to pay its creditors in Kenya. Mr X requests that you advise him on how to proceed with the realisation of UFO Limited’s assets in Kenya.

[The scenario described in the above-question is that of a foreign representative who seeks the recognition of a foreign proceeding and equally his standing as representative of that foreign proceeding in order to enable him deal accordingly with the debtor’s assets in Kenya.

In order to for Mr X to successfully carry out his mission in Kenya, I would advise him to start by filing in a recognition application with the Kenyan courts for the recognition of the foreign proceedings in which he was appointed.  This application must have the following supporting documents:

I. A certified copy of the decision commencing the foreign proceeding and appointing him as foreign representative.
II. A certificate from the foreign court attesting the existence of the foreign proceedings and his appointment.
III. Any other document relevant in attesting the truth of the facts raised above.
IV. A statement identifying all other foreign proceedings already commenced in respect of the debtor
 Upon submission of the application and accompanying documents, the court may grant any interim relief sought by Mr X if according to the appreciation of the court, the foreign proceeding is one related to the administration of the debtor’s assets for either restructuring or liquidation. An example of such interim relief is the suspension to transfer, encumber or dispose of any of the debtor’s assets inter alia.

When effective recognition is actually granted to the application, Mr. X is entitled to proceed with the realization of the debtor’s assets as any other administrator in Kenya would do and since he purports that UFO is capable of satisfying its creditors, he must make a declaration of solvency and proceed with the liquidation in Kenya hitch free.

]



* End of Assessment *
Page 10
student number.assessment2B.docx
Page 2
202021IFU-401.assessment7B.docx
image1.jpeg
INSOL INTERNATIONAL

FOUNDATION
CERTIFICATE

in INTERNATIONAL INSOLVENCY LAW

NG





