
 

 Page 1 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

GLOBAL INSOLVENCY 
PRACTICE COURSE 
(ONLINE) 
 
2021 / 2022 
 
 

Module B: Session 16 Materials –  
Co-operation and Co-ordination in 
Practice 
 



 

 Page 2 

CONTENTS 
 
 
List of Materials 
 
Judicial Co-operation in the Post-Singularis World (P Omar) 
 
Case Study 
 
PowerPoint Slides to Support Session 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 

 
17572101_1/SAA/SAA000 

INSOL GLOBAL INSOLVENCY PRACTICE COURSE 
MODULE B, SESSION 16 – COOPERATION AND 
COORDINATION IN PRACTICE 

 
Presented by Scott Atkins, Richard Pedone & Timothy Graulich 
Fellows of INSOL 
 

Overview of session 

The Cooperation and Coordination in Practice session is aimed at introducing students 
to the use of protocols and other coordination tools.  It is intended that the in-class 
session will be an active session with an opportunity for the students to work with 
Fellows on negotiating and drafting sample protocols based on an assignment to be 
distributed shortly before the session but completed within its duration.  The focus will 
be on a set of protocols common to most cross-border cases so students become 
familiar with those issues and the in-class component will include the negotiation of a 
potentially difficult protocol. 

Session material 

1. UNCITRAL Model Law on Cross-Border Insolvency (1997) (Model Law) – 
Chapters V and VI   
 
Available at https://uncitral.un.org/en/texts/insolvency/modellaw/cross-
border_insolvency 

2. American Law Institute and International Insolvency Institute Global Principles for 
Cooperation in International Insolvency Cases (2012) (ALI-III Global Principles)  
 
Available at https://www.iiiglobal.org/sites/default/files/ALI-
III%20Global%20Principles%20booklet_0.pdf 

3. European Union Cross-Border Insolvency Court-to-Court Cooperation Principles 
and Guidelines (2014) (JudgeCo Principles and Guidelines) 
 
Available at https://www.iiiglobal.org/sites/default/files/media/EU%20Cross-
Border%20Insolvency%20Court-to-Court%20Cooperation%20Principles.pdf 

4. European Communication and Cooperation Guidelines for Cross-Border Insolvency 
(2007) (CoCo Guidelines) 
 
Available at https://www.insol-europe.org/download/documents/1113 

5. Judicial Insolvency Network Guidelines for Communication and Cooperation 
between Courts in Cross-Border Matters (2016) (JIN Guidelines) 
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Available at http://www.jin-global.org/content/jin/pdf/Guidelines-for-Communication-
and-Cooperation-in-Cross-Border-Insolvency.pdf 

6. Judicial Insolvency Network Modalities of Court-to-Court Communication (2019) 
(JIN Modalities) 
 
Available at http://jin-global.org/content/jin/pdf/Modalities_for_court-to-
court_communication.pdf 

7. Supreme Court of the Republic of Singapore, Registrar’s Circular No 7 of 2020, 
Guidelines for Communication and Cooperation between Courts in Cross-Border 
Insolvency Matters and Modalities of Court-to-Court Communication, 19 June 2020 
 
Available at https://www.supremecourt.gov.sg/docs/default-source/module-
document/registrarcircular/rc-7-2020---guidelines-for-communication-and-
cooperation-between-courts-in-cross-border-insolvency-matters-and-modalities-of-
court-to-court-communication.pdf 
 
Reflects Supreme Court of Singapore’s adoption of the JIN Guidelines and 
JIN Modalities – referenced here for illustrative purposes  

8. Federal Court of Australia, Cross-Border Insolvency Practice Note: Cooperation 
with Foreign Courts or Foreign Representatives, 31 January 2020 
 
Available at https://www.fedcourt.gov.au/law-and-practice/practice-
documents/practice-notes/gpn-xbdr 
 
Reflects Federal Court of Australia’s adoption of the JIN Guidelines and JIN 
Modalities – referenced here for illustrative purposes 

9. Kelly, Re Halifax Investment Services Pty Ltd (in liq) (No 5) [2019] FCA 1341 
 
Available at http://www.austlii.edu.au/cgi-
bin/viewdoc/au/cases/cth/FCA/2019/1341.html?context=1;query=[2019]%20fca%20
1341;mask_path=  
 
Federal Court of Australia held that it could make a request to the New 
Zealand High Court for there to be a joint hearing in relation to a pooling 
application for funds the subject of Australian and New Zealand liquidations.  
Note that the joint hearing was ultimately held by the Federal Court of 
Australia and the High Court of New Zealand between 39 November 2020 and 
9 December 2020  

10. Re Latam Finance Limited (unreported, 24 August 2020, FSD 105, 106 and 154 of 
2020) 
 
Available at https://files.lbr.cloud/public/2020-
08/Latam%20Cayman%20protocol%20judgment.pdf 
 
Grand Court of the Cayman Islands approved a protocol for mutual 
cooperation and assistance and direct communications between itself and 

http://www.jin-global.org/content/jin/pdf/Guidelines-for-Communication-and-Cooperation-in-Cross-Border-Insolvency.pdf
http://www.jin-global.org/content/jin/pdf/Guidelines-for-Communication-and-Cooperation-in-Cross-Border-Insolvency.pdf
https://www.supremecourt.gov.sg/docs/default-source/module-document/registrarcircular/rc-7-2020---guidelines-for-communication-and-cooperation-between-courts-in-cross-border-insolvency-matters-and-modalities-of-court-to-court-communication.pdf
https://www.supremecourt.gov.sg/docs/default-source/module-document/registrarcircular/rc-7-2020---guidelines-for-communication-and-cooperation-between-courts-in-cross-border-insolvency-matters-and-modalities-of-court-to-court-communication.pdf
https://www.supremecourt.gov.sg/docs/default-source/module-document/registrarcircular/rc-7-2020---guidelines-for-communication-and-cooperation-between-courts-in-cross-border-insolvency-matters-and-modalities-of-court-to-court-communication.pdf
https://www.supremecourt.gov.sg/docs/default-source/module-document/registrarcircular/rc-7-2020---guidelines-for-communication-and-cooperation-between-courts-in-cross-border-insolvency-matters-and-modalities-of-court-to-court-communication.pdf
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-xbdr
https://www.fedcourt.gov.au/law-and-practice/practice-documents/practice-notes/gpn-xbdr
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/1341.html?context=1;query=%5b2019%5d%20fca%201341;mask_path
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/1341.html?context=1;query=%5b2019%5d%20fca%201341;mask_path
http://www.austlii.edu.au/cgi-bin/viewdoc/au/cases/cth/FCA/2019/1341.html?context=1;query=%5b2019%5d%20fca%201341;mask_path
https://files.lbr.cloud/public/2020-08/Latam%20Cayman%20protocol%20judgment.pdf
https://files.lbr.cloud/public/2020-08/Latam%20Cayman%20protocol%20judgment.pdf
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courts in New York, Colombia and Chile concerning a Chapter 11 restructure 
of an entity under the US Bankruptcy Code which was based on the ALI-III 
Guidelines 

11. Nortel Networks Corporation – Justice Newbould, Superior Court of Justice, 
Ontario, 12 May 2015 ONSC287 – extract from judgment dealing only with 
protocols. For the US judgment see (but do not read for the session) Nortel 
Networks Inc. – Judge Gross, US Bankruptcy Court, Delaware 12 May 2015 
WL2374351 (Bkrtcy. D. Del.) 

12. Cross Border Protocol for the Lehman Brothers Group of Companies 

13. L Peacock, ‘A Tale of Two Courts: The Novel Cross-Border Bankruptcy Trial’ (2015) 
23 American Bankruptcy Institute Law Review 543 

14. P Zumbro, ‘Cross Border Insolvencies and International Protocols - An Imperfect 
but Effective Tool’ (2010)11(2) Business Law International 157 

15. P Omar, ‘Judicial Cooperation in the Post-Singularis World’ (2018) 15(1) 
International Corporate Rescue  

16. B Wessels and G Boon, ‘When Soft Law Instruments Matter: OBLB Influences 
Cayman Islands’ Judgement Approving Cross-Border Insolvency Protocol’, Oxford 
Business Law Blog, 25 November 2020 
 
Available at https://www.law.ox.ac.uk/business-law-blog/blog/2020/11/when-soft-
law-instruments-matter-oblb-influences-cayman-islands 

17. N Lupton, M Hecht and Z Nolan, ‘Cayman Communication: The Grand Court of the 
Cayman Islands Approves Direct Court-to-Court Communications Protocol for the 
First Time in Re Latam Finance Limited’ (2020) 17(6) International Corporate 
Rescue 
 
Available at https://www.walkersglobal.com/images/Cayman_Communication_-
_The_Grand_Court_of_the_Cayman_Islands_Approves_Direct_Court-to-
Court_Communications_Protocol_for_the_First_Time_In_Re_LATAM_Finance_Lim
ited_and_others.pdf 

 

Source material – not for reference during the session but as a source for future 
consultation: 

18. United States Bankruptcy Court Southern District of New York, Procedural 
Guidelines for Coordination and Cooperation Between Courts In Cross-Border 
Insolvency Matters, 17 February 2017  
 
Available at http://www.nysb.uscourts.gov/sites/default/files/m511.pdf 

19. UNCITRAL Practice Guide on Cross-Border Insolvency Co-Operation.  
 

https://www.law.ox.ac.uk/business-law-blog/blog/2020/11/when-soft-law-instruments-matter-oblb-influences-cayman-islands
https://www.law.ox.ac.uk/business-law-blog/blog/2020/11/when-soft-law-instruments-matter-oblb-influences-cayman-islands
http://www.nysb.uscourts.gov/sites/default/files/m511.pdf
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Available at 
http://www.uncitral.org/pdf/english/texts/insolven/Practice_Guide_Ebook_eng.pdf 
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INSOL Global Insolvency Practice Course 

Co-operation and Co-ordination in Practice 

Hypothetical Case Study - Global Petroleum Corporation1 

 

An important note to participants:  The purpose of this case study is to 

provide participants with an opportunity to experiment in the negotiation and 

identification of core elements that may be incorporated in a cross-border 

insolvency protocol.  It is not intended that you seek to "solve" the problems 

identified in the case study, nor is it necessary to develop a restructuring plan / 

strategy. The output we are seeking – which is the task to be undertaken during 

our session together (not before!) – is a robust discussion of the terms of the 

protocol that can be agreed during the live negotiation.  And – importantly – the 

process is intended to be fun and good-humoured! 

 

I. Company Overview 

Global Petroleum Corporation (“GloboPetro”) is a diversified energy company 

incorporated in Delaware (U.S.), whose many divisions and affiliates (the “Group”) 

operate throughout the world. Its three primary business segments—upstream 

operations, downstream operations, and research and development—are carried on by 

separate affiliates. 

The upstream segment, which explores for and extracts petroleum, is primarily 

conducted through GP Drilling S.A. (“GPD”), a Brazilian corporation. GPD’s operations 

are distributed across Latin America, but center in Brazil, where GPD maintains vast 

proven reserves and accounts for 25% of total national oil production. All of GPD’s 

drilling and exploration blocks are governed by concession agreements with the 

Brazilian government through 2025–2030, terminable by the government upon certain 

enumerated events. 

The downstream segment, which refines, transports and markets petroleum, is 

primarily conducted through GP Refining Corp. (“GPR”), a Delaware corporation. GPR 

refines and markets products at 25 refineries in North America, Europe and the Asia-

Pacific region. Its network can process 3 million barrels of crude per day, and its massive 

 
1 GloboPetro is a fictional company, and this case study is not intended to reflect any particular existing 

companies. 
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inventory of refined products is the Group’s largest assets. Its four largest oil refineries, 

located in Mississippi (U.S.), constitute a large portion of GPR’s PP&E value. 

The R&D segment, which develops technology to support the upstream and 

downstream businesses and to sell to third parties, is primarily conducted through GP 

Tech Ltd. (“GPT”), a UK corporation. GPT is largely based in Europe. GPT’s IP is 

another valuable asset on the Group’s balance sheet: it holds over 10,000 active patents 

and receives $300 million per year in licensing revenues from third parties. 

Although GPD, GPR and GPT each have separate purposes, their operations are 

inextricably intertwined. 

II. The Present Situation 

The Group is nearly out of cash and faces insolvency. 

In 2015, one of GPD’s Campos Basin rigs exploded, killing 50 workers and 

rupturing the well pipes. GPD, GloboPetro and other entities in the Group face tens of 

billions of dollars in fines and costs from civil and criminal litigation pending in Brazil. 

Amid this litigation, Brazil terminated all of GPD’s concessions, depriving GPD of the 

overwhelming majority of its revenue. 

GPD has filed for bankruptcy under Brazilian Bankruptcy Law No. 11101/05 

(“BBL”). GloboPetro and GPR will soon file for bankruptcy under chapter 11 of the U.S. 

Bankruptcy Code. GPT, too, has recently commenced a U.K. insolvency proceeding, and 

an administrator has been appointed in the U.K. GPR’s Mississippi refineries or GPT’s 

patents could be sold to pay for GloboPetro’s mounting legal costs. The Group’s largest 

single asset is still its substantial store of refined petroleum products. 

III. The Need for Cooperation 

At issue is how the separate estates of GloboPetro, GPD, GPR and GPT will 

coordinate the sales of inventory, the Mississippi refineries and the GPT patents. Each 

entity will likely claim a stake in the worldwide GloboPetro operations. With assets 

spread across jurisdictions, the business will require administration in multiple fora, 

each with different—and possibly conflicting—rules. 

A quick sales process is crucial because a major investor from Omaha has 

submitted a 90-day cash offer at a 20% premium to market for GPT’s IP, GPR’s oil 

inventory and GPR’s refineries, provided that the Group can deliver these assets free 

and clear of liens. Separately, a major global oil services company is willing to offer a 

competitive price for GPT’s IP alone. When considering the sale, it will be necessary for 

the companies to agree on how to sell their globally integrated assets and to divide the 

proceeds among creditors in the various proceedings, as each business segment 

contributed to the final product. For instance, the production of GPR’s inventory 
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depended on the inputs of each major GloboPetro affiliate: GPD provided some of the 

crude oil, GPR refined it, and GPT made the technology that made both drilling and 

refining possible. 

The Group’s capital structure also represents a challenge for the concurrent 

proceedings. Much of the Group’s debt consists of GloboPetro’s bank loans, guaranteed 

by each of the three affiliates. Apart from this debt, however, each of GPD, GPR and 

GPT has entered into term loans with banks in their respective countries. GPT’s separate 

debt was issued by a U.S.-based bank and is secured by GPT’s rights in GloboPetro’s IP 

and “products and proceeds thereof” (a phrase whose interpretation is subject to doubt). 

GPD also owes substantial unpaid debts to its former workers, its local trade 

creditors and Brazilian tax authorities, and many of these claims would be entitled to 

priority under Brazilian law. Recent media quoted the Brazilian Attorney General 

promising to defend the rights of GPD’s local creditors. 

Additionally, GloboPetro faces major liability related under the GPR workers’ 

multiemployer pension plan. Based on GPR’s union contract, both GPR and GloboPetro 

must maintain defined-benefit pensions for their workers and retirees. Once GPR and 

GloboPetro file for bankruptcy, both will face withdrawal liability (i.e., their share of the 

multiemployer plan’s underfunded vested benefits). Moreover, under U.S. pension law, 

GPD and GPT may also be jointly and severally liable for the withdrawal based on their 

common ownership under GloboPetro. Given the separate insolvency proceedings, a 

protocol must address the pension withdrawal liability, in addition to the other issues. 

A single U.S. counsel is leading negotiations on behalf of both GloboPetro and 

GPR, although any sale it agrees to must be approved by independent committees of 

GloboPetro’s and GPR’s boards. Each of the entities have retained separate local counsel. 

The newly appointed administrator of GPT has previously suggested that U.K. 

administrators cannot easily fulfil their fiduciary duties if they become subject to orders 

of foreign courts. 
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Issues for Protocol Negotiation 

Roles 

GPD (Brazil) 

1. GPD counsel 

2. Attorney General of Brazil 

GPT (U.K.) 

3. GPT administrator 

4. IP lender counsel 

GloboPetro and GPD (U.S.) 

5. GloboPetro and GPD counsel 

6. Counsel to admin agent for GloboPetro 

bank debt 

 



Co-operation and 
co-ordination in practice
Fellows of INSOL:
Scott Atkins, INSOL President – Norton Rose Fulbright 
Richard Pedone – Nixon Peabody
Timothy Graulich – Davis Polk



Topics

• Why do we need cooperation & coordination? 

• Sources of obligation 

• International protocols

Some fun:
• Protocols in action: Interactive case study of Global 

Petroleum Corporation Inc.



1. Why do we need cooperation & coordination?

• Modified universalism

– Single court; aided by cooperation of all other jurisdictions

– Commitment to common principles to regulate & manage cross-border 

insolvencies

– Reciprocity & procedural fairness in overall treatment of creditors: 

collectivity



2. Sources of obligation to cooperate & coordinate

• UNCITRAL Model Law on Cross Border Insolvency (1997) 

(Model Law)

• EU Regulation on Insolvency

• UNCITRAL Practice Guide on Cross-Border Insolvency 

Cooperation

• International statements of principle

• Domestic laws & rules



UNCITRAL Model Law

• Chapter IV: Cooperation with Foreign Courts & Representatives
– Article 25:  Court-to-Foreign Court & court to Foreign Representative 

communication & cooperation
– Article 26:  Local representative cooperation & communication with 

Foreign Court & Foreign Representative
– Article 27: Forms of cooperation & coordination & role of the court



UNCITRAL Model Law

• Chapter V: Concurrent proceedings
– Article 28:  Commencement of a local proceeding after recognition of a 

FMP
– Article 29:  Coordination of concurrent foreign and local proceedings & role 

of court
– Article 30:  Coordination of more than one foreign proceeding regarding 

the same debtor and role of court to facilitate coordination



EU Regulation (Recast)

• Importance of co-operation between office-holders & courts & 
application of international guidelines (Recital 48)

• Encouragement to use agreements & protocols (Recital 49)
• Court & office-holder coordination (Recital 50)
• Mandatory co-operation

– between national courts (Article 42)
– between courts & office-holders, main & secondary office-holders 

(Article 43)



UNCITRAL Practice Guide on Cross-border Insolvency

– Ties in to Article 27

– Key plank to accelerate judicial support for court-to-court 

cooperation and coordination

– Rich source of guidance and potential for harmonization: illustrative 

not prescriptive – extensive court endorsement



Guidelines for Communication and Cooperation 
Between Courts 

• CoCo Guidelines: European Communication & Cooperation 
Guidelines for Cross-Border Insolvency (2007)

• Global Principles: ALI & III Global Principles for Cooperation in 
International Insolvency Cases (2012)

• EU JudgeCo Principles: EU Cross-border Insolvency Court-to-Court 
Cooperation Principles (2014) 



New approach: Guidelines for Communication 
and Cooperation Between Courts 
• Judicial Insolvency Network Guidelines for Communication and 

Cooperation between Courts in Cross-Border Matters (2016) (JIN 
Guidelines)

• Judicial Insolvency Network Modalities of Court-to-Court Communication 
(2019) (JIN Modalities)

• The United States Bankruptcy Court for 
the District of Delaware

• The Chancery Division of 
England & Wales

• The Grand Court of the 
Cayman Islands

• The District Court Midden-
Nederland (the Netherlands)

• The United States of Bankruptcy Court for 
the Southern District of Texas

• The Eastern Caribbean 
Supreme Court

• The Supreme Court of 
Singapore

• The Federal Court of 
Australia

• The United States of Bankruptcy Court for 
the Southern District of New York

• The Supreme Court of British
Columbia

• The Seoul Bankruptcy 
Court

• The Supreme Court of New 
South Wales

• The United States of Bankruptcy Court for 
the Southern District of Florida

• The Commercial List of Users’ 
Committee of the Superior 
Court of Justice - Ontario

• The Supreme Court of 
Bermuda

• Brazil



Guidelines for Communication and Cooperation 
Between Courts 

Adoption of the JIN Guidelines and JIN Modalities:

• Singapore Guidelines: Supreme Court of Singapore Guidelines for 
Communication & Cooperation between Courts in cross-border 
insolvency matters and modalities of Court to Court communication 
(2020)

• Australian Federal Court Guidelines: Federal Court of Australia 
Cross-Border Insolvency Practice Note: Cooperation with foreign 
Courts or foreign representatives (2020)



3. International protocols

• What are they?

• Variations in form and scope

• Common provisions

• Effect: legally binding or good faith?



Kelly, Re Halifax Investment Services Pty Ltd (in liq) (No 5) 
[2019] FCA 1341

• Federal Court of Australia held that it could make a request to the New 

Zealand High Court for there to be a joint hearing in relation to a 

pooling application for funds the subject of Australian and New Zealand 

liquidations.

Note: The joint hearing was ultimately held by the Federal Court of 

Australia and the High Court of New Zealand between 30 November 

2020 and 9 December 2020.



Re Latam Finance Limited (unreported, 24 August 2020, FSD 
105, 106 and 154 of 2020)

• Grand Court of the Cayman Islands approved a protocol for mutual 

cooperation and assistance and direct communications between itself 

and courts in New York, Colombia and Chile concerning a Chapter 11 

restructure of an entity under the US Bankruptcy Code which was 

based on the ALI-III Guidelines.



Nortel Networks Corporation (2015) ONSC 2987 

• 130 subsidiaries in 100 countries
• Joint US & Canadian trial to allocate US$7.3 billion, conducted 

pursuant to a protocol
• Protocol approved in CCAA and Ch.15 proceedings with aims of:

– Harmonization and coordination of proceedings
– Orderly and efficient administration of proceedings
– Honouring integrity and independence of courts
– Promoting international cooperation and respect for comity among courts, 

debtors & creditors



Judge Gross:

“This Court is convinced that where, as here, operating entities in an 
integrated multi-national enterprise developed assets in common 
and there is nothing in the law or facts giving any of those entities 
certain and calculable claims to the proceeds of  those assets in an 
enterprise-wide insolvency, adopting a pro rata allocation approach, 
which recognizes inter-company and settlement related claims and 
cash in hand, yields the most acceptable result.”

May 12, 2015 Opinion, Page 60



Judge Gross:

“There is no uniform code or international treaty or binding 
agreement which governs how Nortel is to allocate the Sales 
Proceeds between the various insolvency estates or subsidiaries 
spread across the globe”

May 12, 2015 Opinion, Page 61



Case Study: Global Petroleum Corporation

• Allocation of teams and roles

• 15 minutes reading and discussion among teams to plan approach to 
protocol

• 15 minutes to negotiate protocol terms

• 15 minutes to seek approval of protocol
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