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Introduction

The extent to which judges are able to cooperate
in the absence of specific enabling legislation or an
international convention or treaty, relying solely
on their inherent jurisdiction and powers crafted at
common-law, has often been an issue for the judici-
ary. This is because courts are always mindful of their
delicate relationship with legislatures and the nice-
ties of constitutional conventions that often carefully
circumscribe the role of judges in crafting legal rules.
That said, courts have not shied away from giving assis-
tance in cross-border insolvency cases with examples
noted from as early as the mid- to late-18th century.!
The lines of jurisprudence inaugurated by such cases
have, over the years, featured cooperation as diverse
as recognising overseas proceedings and the appoint-
ments of office-holders, granting title to office-holders
over property, giving them powers to act within the
jurisdiction, ordering examinations and the produc-
tion of documents to aid discovery, issuing injunctions
and stays to prevent piecemeal dismemberment of the
debtor’s estate, opening ancillary proceedings in aid of
procedures elsewhere and also approving reconstruc-
tions and creditors’ schemes.

In many jurisdictions, nevertheless, the common-law
has ceded authority to specific cross-border assistance
frameworks and to international texts, though it con-
tinues to be instrumental in crafting remedies under
such frameworks and often must need be invoked to
interpret the scope and extent of legislative provi-
sions. However, despite constant exhortations from
international bodies in favour of the adoption of such
texts, particularly the UNCITRAL Model Law on Cross-
Border Insolvency Proceedings 1997, it is not the case
that all jurisdictions have such measures available,
often because local legislatures do not see it as a prior-
ity for enactment. Even where there are local rules for
assistance, their design may not have fully anticipated
the development of the types of assistance that would
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be useful in international cases. In such instances, the
pronouncements of the court continue to be the major
or only source of rules on cooperation. In that light,
the guidance of the highest courts as to the permissible
extent of cooperation is often relied upon for authority
by the lower courts for the continued development of
common-law assistance.

Cambridge Gas to Singularis: the journey

As such, the arrival, in 2006, of the decision in Cam-
bridge Gas,* a case heard before the Privy Council,
seemed to herald a new era of cooperation. In reliance
on a principle of ‘active assistance’, first articulated in
a Transvaal case,® the courts would be free to deter-
mine the scope and range of assistance they would be
prepared to give, subject to only two caveats. The first,
acknowledging the hierarchy of rules, would be the
presence of any local rule ithpeding such assistance.
The second, harking back to the ideals of pari passu (or
pars condicio creditorum), would be where to do so would
prejudice the body of creditors. Otherwise, judges
would do their utmost to assist and thereby promote
the ideals of unity and universality in insolvency. This
appeared to authorise a special treatment for requests
in the context of cross-border assistance. ‘Judge-made’
cooperation would thus fill the gap in legislative frame-
works and usher in a revived and reinvigorated form
of assistance that appeared to have been regarded as
less important given the emphasis on the adoption and
development of statutory frameworks.

Cambridge Gas was greeted with a great deal of en-
thusiasm. Though the Privy Council is the apex court
of only two dozen or so Commonwealth countries and
territories, its decisions are treated by other jurisdic-
tions within the common-law world with the greatest
respect as persuasive precedent. Thus, judgements re-
ferring to and adopting the tenets of Cambridge Gas
rapidly proliferated in jurisdictions such as Australia,*
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Bermuda,® the Cayman Islands,® Ireland, Jersey,® New
Zealand® and the United Kingdom.! The ‘active as-
sistance’ principle, referred to in Cambridge Gas, found
itself being employed in a number of diverse situations.
These included the recognition and enforcement of for-
eign judgments non-compliant with traditional private
international rules at common-law, the opening of
domestic proceedings designed to further requests from
jurisdictions absent an appropriate rescue procedure!?
as well as the extension of domestic litigation powers
to assist an overseas office-holder despite no domestic
proceedings being envisaged or possible.!* The last of
these cases also furnished a precedent for two Carib-
bean cases, in which the principles in Cambridge Gas
were developed to permit the issue of a discovery and
examination order against a third party in Bermuda*
and to authorise a foreign office-holder to bring set-
aside proceedings in the Caymans.!®

Prior to the decisions in these two cases, however,
some resistance to the broad-brush approach in Cam-
bridge Gas had been seen in judgements rendered by the
Supreme Courts of Ireland'® and the United Kingdom.!
While the decisions bound only the courts within
their respective hierarchies, the courts in Bermuda
and the Cayman Islands attempted to reconcile the
United Kingdom and Privy Council decisions, with the
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preference being to retain, as far as possible, the greater
latitude represented by Cambridge Gas. As both cases
represented high stakes for the litigants, they were ap-
pealed. In Bermuda, the appellate court held the wide
views of the judge at first instance to be wrong. Inthe
Caymans appeal, the court reversed the findings of the
first instance judge in part, holding that the domestic
statutory provision the judge had discounted could in
fact confer the powers the judge sought to provide at
common-law. On the issue of whether the common-
law furnished similar powers, the court stayed its
decision pending the hearing of the further appeal
from Bermuda, by then on its way to the Privy Council,
where it was heard i
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Of the members of the panel, extensive views were
expressed by three of the judges: Lords Sumption,
Collins and Mance, the last two of whom had emitted
contrasting views in Rubin on whether Cambridge Gas
was to be regarded still as good law.

Lord Sumption began with the assertion that Ber-
mudian common-law was in all material respects
identical to English common-law. However, ancillary
liquidation provisions were absent from the relevant
Bermudian statute.2* This threw the problem back to
the common-law and the need for the court to deter-
mine what powers it might have to assist in the absence
of a facility to conduct an ancillary liquidation. In
particular, local powers would need to exist to ensure
collective enforcement, to enable the variation of
rights, to facilitate the location of assets and to assert
the rights of the debtor.?’ Lord Sumption asserted that
it would be possible, as a matter of private international
law, for recognition of the vesting of the assets of the
company in an ‘agent or office-holder’ appointed under
the law of the jurisdiction of incorporation.?® As such,
he was of the view that the decision in Re African Farms
was ‘significant’, given that it permitted the exercise of
remedies equivalent to the company being in ancillary
liquidation despite the absence of a local power to do
s0.

Lord Sumption summarised the propositions in
Cambridge Gas, particularly in how it sought to extend
the principle in Re African Farms, as being three-fold: (i)
the aspiration of modified universalism as the fount for
the common-law to assist ‘as far as it can do so’; this
power being the source of jurisdiction, (ii) the result
that the common-law rules on in rem and in personam
jurisdiction were no longer relevant to the exercise
of insolvency jurisdiction to assist; and (iii) as a con-
sequence, the ability for the court to extend powers
normally found in a domestic insolvency, subject to the
limitations of law and public policy.”® Turning to Rubin,
Lord Sumption discussed disapproval of Cambridge Gas
by the United Kingdom Supreme Court. He referred
to the Privy Council’s decision antedating Cambridge
Gas in Al-Sabah, which had doubted the ability of a
court to assume jurisdiction simply on the basis of its
power to assist. For the judge, the existence of a statu-
tory power might influence the development of policy

at common-law. However, the assumption could not be
made automatically that such a power existed, even if
there might be no objections on public policy grounds
to its existence.?

For Lord Sumption, this assumption (or lack thereof)
weakened the second and third propositions in Cam-
bridge Gas, but left the first (modified universalism)
intact, its application being subject to local law and
public policy. Nonetheless, a court needed to remember
that it could only act within the limits of its statutory
and common-law powers. Where statute was silent, the
common-law would apply and might still be developed,
depending on the nature of the power the court was
asked to exercise.’! The assumption that all statutory
powers must, of necessity, have a common-law ana-
logue, applicable where the statute was not available,
did not seem to the judge to be tenable. Lord Sumption
ultimately held that there was a power (at common-
law) to assist by ordering the production of information
so as to enable the office-holders to identify and gather
in property. However, the use of such a power was sub-
ject to a considerable number of caveats, such as only
being available, as necessary, to assist foreign office-
holders appointed by a court, but not to enable them to
do anything they were unable to do in the jurisdiction
of their appointment.3?

Lord Collins began by agreeing that the extension of
a domestic power in aid of an international recognition
application could not be supported. Moreover, where
a power in aid existed, it could not be used where a
similar power could not be invoked in the foreign ju-
risdiction.3? For the judge, the answer rested on some
essential propositions: (i) that the common-law did
contain a power to recognise and grant assistance to a
foreign proceeding; (ii) that the power could normally
be exercised through use of the court’s existing powers;
and (iii) that, as an alternative, these powers could be
extended or developed through judicial law-making.
Nonetheless, the development of legislation by anal-
ogy did not permit judges to extend insolvency rules
to cases where they did not and were not intended to
apply. As aresult, the application of otherwise domestic
powers to a foreign proceeding could not stand.3*

For Lord Collins, the issue was a practical one, but
necessarily limited to those jurisdictions where the
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statutory powers either did not exist or whose use was
not without controversy, Bermuda and the Cayman
Islands being examples.3®> As such, the scope of as-
sistance at common-law in the case of international
insolvencies fell to be considered. Referring to Rubin,
there was no doubt in Lord Collins’ mind that the first
proposition in Cambridge Gas existed: there was a power
to recognise and give assistance to foreign proceed-
ings. The absence of a comprehensive international
framework for cooperation did not inhibit, however,
the courts from rendering what assistance they ‘prop-
erly’ could through the application or extension of the
court’s existing statutory or common-law powers.3”

The judge referred to two categories where such as-
sistance has historically been forthcoming: firstly, the
use of common-law and/or procedural powers for the
granting of stays or enforcement of foreign judgments,
for which Re African Farms was also authority. For the
judge, Re African Farms could be understood as a stay
against enforcement by the secured creditor and the
use of the Transvaal court’s powers to give that effect.
As such, Lord Collins’ view was that the case was not
authority for any proposition that local statutory law
could be applied by analogy.3® The second group of
cases he cited was the use of statutory powers in aid of
a foreign insolvency by, for example, opening an ancil-
lary liquidation or authorising a remittance of funds
under the aegis of the statutory cooperation provision,
asin Re HIH.*®

Lord Collins also agreed with the Court of Appeal
in finding that the extension of the power by the trial
judge in the case constituted ‘impermissible legislation
from the bench’ and thus ‘a plain usurpation of the
legislative function’. ® Though he conceded that the
common-law did develop to meet changing situations,
‘sometimes radically’,*! Lord Collins reminded the court
of the finding in Rubin that a change to the jurisdiction
rule in the context of insolvency was normally a matter
for the legislature.*? Seen against that background, the
proposition that the court should apply clearly inappli-
cable legislation ‘as if" it applied was in fact even ‘more

35 Ibid., at paragraph 42

36 Ibid., at paragraph 51.

37 1Ibid., at paragraphs 52-53.
38 Ibid., at paragraphs 54-56.
39 Ibid., at paragraphs 58-59.
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steadily growing, using four examples from a variety
of jurisdictions, including the Bahamas, Bermuda and
Guernsey, for which the Privy Council would be the
natural apex court.

(i) Re X

This case involved the application by a trustee in bank-
ruptcy in respect of recognition of her appointment in
England and Wales, her right to collect assets belong-
ing to the debtor located in Guernsey and to examine
persons involved in the administration of companies
connected to the debtor. The first two orders were
granted without much ado, while the third, the subject
of the judgment, was said to be ‘more controversial’.>*
For reasons of speed, the trustee sought to avoid the
Letter of Request route and asked the court to exercise
powers to permit the examination.” The court was
concerned as to the source of these powers, whether
the law of Guernsey or indeed of England and Wales,
where the order could have been made (but might
have been limited by concerns over service out of the
jurisdiction), or whether it was necessary to invoke its
inherent jurisdiction to grant the request.>®

Counsel for the trustee based his initial argument on
the effects of Singularis, which, given that the facts were
dissimilar as to any differences in powers between the
courts, supported the contention that the only issue for
the Guernsey court to determine was whether it would
be contrary to Guernsey public policy to make such an
order.’” The similarity between the two courts and the
powers they had available was supported by the way
that the Guernsey court had previously authorised the
use of its inherent jurisdiction to make an order in simi-
lar terms in furtherance of corporate insolvency law,
holding that to do so was part of the ‘broad supervisory
power’ the court had in relation to the administration
of insolvencies. The court was not particularly moved
by the analogies to be drawn with corporate insolvency
in Guernsey, but more the lack of similarity between
Guernsey and English bankruptcy law. In the court’s
view, this prompted greater consideration of the pub-
lic policy choice involved in recognising a power for
which there could be no parallel in Guernsey, given

that personal insolvency in Guernsey could be said not
to have any equivalent to the regime in England and
Wales.>°

Two further arguments made in a similar vein, seek-
ing to persuade the court that statutory frameworks
could be extended by analogy, equally did not find
favour. The first argument relied on the powers found
in the English Bankruptcy Act 1914, whose section
122 extended the orders-in-aid procedure to all British
courts overseas, including Guernsey, where the Act
was registered in 1961 (the process necessary for ex-
tension locally). This, counsel stated, must be taken to
have extended useful provisions in the remainder of the
Act, including those that allowed for the examination
of debtors and connected parties.® The second argu-
ment sought to rely on the fact that the debt-collection
mechanism available through the local procedure of
désastre, in support of which the law contained pow-
ers to investigate in cases where doubt existed over the
cooperation of the debtor in surrendering property and
papers, could authorise the extension of similar powers
in the case of a debtor subject to proceedings elsewhere,
but whose conduct in Guernsey was under scrutiny.®!

For the court, the issue in all of these cases was not
whether public policy prevented the extension of these
powers, but whether there was in fact any inherent ju-
risdiction to apply such powers, from whichever source
drawn, in situations those powers did not apply, ‘on the
grounds simply that the court judges the situation to
be sufficiently analogous’. Thus, Singularis needed to be
reconsidered.? The court noted the division in opinion
before the Privy Council on whether the power in fact
existed,®? but referred to the collective view, which ap-
peared to be that a court could not ‘conjure for itself
an inherent jurisdiction’ simply because it would be a
‘good idea’ to do so. There would need to be a ‘sound
separate basis’ for determining the existence of just
such an inherent jurisdiction apart from the fact that
a power existed in another context, which it might be
useful to import into the one under scrutiny.*

In the Guernsey court’s view, powers to examine and
compel discovery, which by their nature were draco-
nian, needed express statutory authority. Furthermore,
the customary law in Guernsey was very different to
the common law at issue in Singularis and it would

52 Inthe matter of X (A Bankrupt), Brittain v JTC (Guernsey) Ltd (Judgment 36 2015) (6 July 2015) (‘Re X').

53 Ibid., at paragraphs 8-9.

54 Ibid., at paragraph 10.

55 Idem.

56 Ibid., at paragraphs 11-12 and 17.
57 Ibid., at paragraphs 19-20.

58 Ibid., at paragraph 21, citing Re Med Vineyards Limited (Unreported, Royal Court 25 July 1995).

59 Ibid., at paragraph 25.
60 Ibid., at paragraph 37.

61 Ibid., at paragraphs 60-62, referring to the Loi (1929) ayant rapport aux Débiteurs et a la Renonciation.

62 Ibid., at paragraph 64.
63 Ibid., at paragraph 67.
64 Ibid., at paragraph 68.
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be a ‘step leap’ too far for it to contain such a power.®3
Even if there were such a power, the court was not
persuaded that it should be used, as other more appro-
priate avenues existed, such as through the making of
a Letter of Request which would allow the local court
to choose whether to apply its own or the requesting
court’s law.

(ii) Re Baha Mar

The application concerned recognition of Chapter 11
proceedings in the United States in respect of the Baha
Mar Group of companies, most of whom were Baha-
mian entities, in which proceedings stays had been
granted against execution of process and the debtor in
possession granted authority to pursue post-petition
financing for the group’s project in the Bahamas,
which had experienced a liquidity crisis caused by a
dispute with the contractors. The application, con-
tested by the lenders, who had filed for the liquidation
of the Bahamian entities, was made on the basis that
the Bahamian court had inherent jurisdiction to rec-
ognise and issue stays in support of the United States
proceedings or, alternatively, that powers under local
legislation enabled it to do s0.%° In further support of
this, the applicants also argued that the court had
jurisdiction at common-law to recognise the foreign
proceedings, it was appropriate to do so in support of
the principle of universality and that it should exercise
its discretion to grant the order sought.”
Consideration of Singularis arose in the context of
deciding whether recognition at common-law had
survived the enactment of the statute dealing with
recognition and enforcement, which the respondents
argued against. The court was not persuaded that a
statutory scheme limiting recognition and assistance
to countries designated for those purposes could leave a
common-law framework in parallel to deal with other
countries, particularly where the guidance in Singula-
ris suggests that a statute that can be said ‘to occupy
the field’ must be held to impliedly exclude the common

65 Ibid., at paragraph 80.
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been an essential element of the ratio.

67 Northshore Mainland Services Inc and Others v The Export Import Bank of China (20 o

68 Ibid., at paragraphs 5-8.

69 Ibid., at paragraph 12, referring to sections 253 255, Companies Winding Up Amendment Act 2011.

70 Ibid., at paragraph 16.

71 Ibid., at paragraph 18.

72 1Ibid., at paragraph 37, referring to Singularis, at paragraph 28.
73 Ibid., at paragraphs 38 and 44.

74 1Ibid., at paragraph 48.

75 Ibid., at paragraphs 58-59.

76 Ibid., at paragraph 72.

77 1Ibid., at paragraphs 76 and 78.

78 Ibid., at paragraphs 79 and 82.
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There then followed an application for the recognition
of the United States proceedings before the local court,
by which a provisional liquidator had earlier been
appointed with the task of protecting the interests of
creditors while restructuring proceedings were taking
place in the United States. The American proceedings
were regarded for these purposes as main proceedings,
to which the Bermudian procedure was intended to be
ancillary. Such parallel proceedings had a vintage in
Bermuda, going back in practice to the late 1990s,
and normally involving the recognition of a restructur-
ing plan without the need to institute a parallel scheme
within the jurisdiction.®? In this instance, much to the
surprise of the court, the recognition application was
challenged by shareholders as an abuse of process.
They further sought to impugn the provisional liquida-
tion proceedings on the basis they had been improperly
opened. However, the court was able to easily dismiss
these arguments, respectively, on the absence of the
objectors’ locus standi in the American proceedings
(and hence in any proceedings to recognise the same)
and the proper authority of the directors to bring the
winding up petition.3

The court did consider, however, Singularis and its
relationship with Cambridge Gas on further objections
to recognition. Here, the shareholders asserted that the
giving of recognition to a Chapter 11 plan that had oc-
curred in Cambridge Gas, ‘asif’ a local scheme had been
entered into, had been doubted by Rubin and Singularis.
In particular, the imposition of a stay consequent to the
appointment of a provisional liquidator was equivalent
to the application of Bermudian legislation by anal-
ogy in support of foreign proceedings. This was not
to be encouraged as it had the effect of worsening the
creditors’ position as compared to their position were a
formal liquidation opened or a scheme approved under
Bermudian law.®* In response, the court’s view was
that the doubting, such as it was, was only in relation
to the purported classification of insolvency judgments
as an alternative category of judgment side-stepping
the in personam and in rem rules at common-law.
Neither case involved the recognition of a foreign order
approving a plan, but, in any event, could not be read
so as to prevent recognition of an order (and imposi-
tion of a stay), where the objecting shareholders and

80 Ibid., at paragraphs 1-3.

the company whose shares were the subject of the plan
had quite clearly been within the jurisdiction of the
court making the order.

(iv) Re C and | Energy

In a fact pattern similar to Re Energy XXI, the court
considered Singularis in the context of the doubts ex-
pressed in the previous case over the extent to which
the recognition of a foreign order adopting a plan could
be effective in the absence of parallel proceedings for
a scheme in Bermuda.® For the court, the proper cir-
cumstances in which recognition could be forthcoming
were where the parties had submitted to the jurisdic-
tion of the foreign court. In such a situation, the court
would be bound to assist using its common-law powers
as far as it could, provided there were no good grounds
for not doing so.3? However, addressing the practice of
opening a local provisional liquidation in aid of foreign
proceedings, the court conceded that the usual practice
of accelerating the proceedings, in order to bring them
to a close once recognition of the foreign plan had been
obtained, fell to be more precisely analysed.

For the court, Singularis had put an end to the simple
practice of assuming that, if local proceedings (such as
a scheme) could have been initiated, then the recogni-
tion of the foreign order would have the same effect as if
the local procedure had been opened. Thus, an expedit-
ed liquidation, which could have been brought about as
a result of a local scheme, could not simply be imposed
through the process of recognising the plan adopted by
the foreign order.*® In light of Singularis, the court could
not simply modify locally applicable statutory provi-
sions to facilitate the recognition process. If no local
procedure existed or was contemplated, a ‘freestand-
ing’ power at common-law had to be found that would
duplicate the effect to be achieved. However, in order to
justify the short-circuiting of provisional liquidation, it
was necessary to be able to find some authority in the
statute itself that permitted this to happen.®! The court
was able to find the requisite authority in the rules that
furnished a proviso to the requirement to summon
meetings, that allowed for abridgement of time and that
saved proceedings from invalidity in case of a formal

81 Ibid., at paragraph 8, citing Re ICO Global Communications (Holdings) Limited [1999] Bda LR 69.

82 Ibid., at paragraph 9.

83 Ibid., at paragraphs 15-16 and 18-19.
84 Ibid., at paragraph 20.

85 1Ibid., at paragraph 22.

86 Ibid., at paragraph 26.

87 Inthe matter of C and ] Energy Services Limited and another [2017] SC (Bda) 20 Com (28 February 2017 .

88 Ibid., at paragraph 14.
89 1Ibid., at paragraph 16.
90 Ibid., at paragraphs 20 and 22.
91 Ibid., at paragraph 24.
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defect. Using these rules, the court was able to tailor the
provisional liquidation to reflect the decision reached in
the United States proceedings and its effect.

Summary

It is true that Singularis, in the way it echoed Rubin,
brought an end to an attempt to craft a different path
for cross-border insolvency proceedings. Often, the
measures the judges have sought to apply to such cases
have been stimulated by the need to be practical and
to afford all the help necessary in frequently complex
cases to the task of the office-holders to trace and re-
cover assets for the benefit of creditors. In an age when
assets are extremely mobile and fraud, regrettably,
happens, the artificiality of rules on jurisdiction and
process could cause impediments to arise that facilitate
avoidance of recovery. Occasionally, knowledge or ad-
vice on such impediments would be useful tools in the
hands of those intent on evading the long-reach of the
courts and the insolvency processes they seek to super-
vise. Nonetheless, the courts have long strived to be as
accommodating and open as possible, views on public
policy notwithstanding, in order to efficiently and effec-
tively marshal assets and claims in aid of proceedings
occurring elsewhere. Nowhere was this more true than
in jurisdictions with a paucity of instruments on which
help could be predicated, necessitating judicial inven-
tiveness to achieve the same aims.

The cases that followed Singularis have each brought
a little gloss to the decision in that case. The court in
Re X accepts that powers must have a source and that
applications by analogy must be properly grounded.
Where such powers are coercive, the only proper
grounding is a statute and a court cannot adapt powers
that may exist in other contexts for use simply because
it regards this as convenient. In Re Baha Mar, the same
emphasis on the statute is seen in the court holding
that common-law is displaced by the advent of a law

92 Ibid., at paragraph 24.
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